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Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1112) 


INTERNATIONAL SEAWAY TRADING Corp. v. THe UNrtTep STATeEs 
No. 5523 (—F.2d—) 


1. CLAssIrICcaATION—FooTwEAR—TSUS 


Customs Court decision overruling protest to classification of im- 
ported basketball shoes under item 700.60, Tariff Schedules of the 
United States, as “[f]ootwear (whether or not described elsewhere 
in this subpart) which is over 50 percent by weight of rubber * * *: 
Other,” wherein said shoes had midsoles containing 89 to 89.5% by 
weight iron powder filler, said filler equivalent to 51.2 to 53.4% by 
weight of entire shoe, and wherein Customs Laboratory report de- 
termined that midsoles could not be stretched to three times their 
original length as required by definition of “rubber” (Schedule 4, 
Part 4, Subpart B, Headnote 2, Tariff Schedules of the United 
States), reversed. 


. EvipeNcE—BurDEN or PrRoor 
Importer met its burden of proof regarding impropriety of 
classification by evidence in form of Customs Laboratory report; 
record showed no evidence that Government then met its burden of 
going forward to prove that midsole mixture could have been cross- 
linked by some other method so that midsole mixture would meet 
stretch and return tests specified in definition of “rubber” (Schedule 
4, Part 4, Subpart B, Headnote 2, Tariff Schedules of the United 
States). 
. DEFINITION 
Definition of “rubber” in Schedule 4, Part 4, Subpart B, Head- 
note 2, Tariff Schedules of the United States, interpreted to mean a 
substance in crude form, whether or not containing fillers, extend- 
ers, pigments, or rubber-processing chemicals, which is capable of 
being cross-linked and thereafter, of meeting the stretch and return 
tests specified in Headnote 2. 
. In.—ConeressionaL INTENT 
Excluding iron powder filler from midsole of imported basketball 
shoe when making qualitative chemical identification under defini- 
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tion of “rubber” (Schedule 4, Part 5, Subpart B, Headnote 2, Tariff 
Schedules of the United States), but including same iron powder 
filler in midsole when making quantitative weight determination 
under item 700.60, Tariff Schedules of the United States, found in- 
consistent ; such inconsistency should not be imputed to the Congress 
in absence of clear evidence of intent. 


APPELLATE PROCEDURE 


Alternative contention raised by Government for first time on 
appeal that importer failed to establish that imported basketball 
shoes were not over 50 percent by weight of “plastics” under item 
700.60, Tariff Schedules of the United States, will not be considered 
where Customs Court did not address question in its opinion and 
where record dealt entirely with “rubber” question. 


. EVIDENCE—BURDEN OF PROOF 


Importer has carried burden of proving that particular imported 
basketball shoes are properly classified under item 700.70, Tariff 
Schedules of the United States, by stipulated facts that shoes are 
footwear with uppers of vegetable fibers and that no part of foot- 
wear is leather. 


United States Court of Customs and Patent Appeals, 
December 20, 1973 


Appeal from United States Customs Court, C.D. 43875 
[Reversed] 


Sharretts, Paley, Carter & Blauvelt, Gail T. Cummins, attorneys of record, for 
appellant, Eugene F. Blauvelt, of counsel. 


Lamb & Lerch, (amicus curiae), David A. Golden, Richard J. Kaplan, of 
counsel, 


Irving Jaffe, Acting Assistant Attorney General, Andrew P. Vance, Chief, Cus- 
toms Section, Joseph I. Liebman for the United States. 


{Oral argument October 2, 1973 by Miss Cumins and Mr. Liebman] 


Before Markey, Chief Judge, Rico, BAtpwin, LANE & MILER, Associate 
Judges. 


Lane, Judge. 


[1] This appeal is from the decision and judgment of the United 
States Customs Court, First Division, 69 Cust. Ct. 38, 349 F. Supp. 
1019, C.D. 4375 (1972) overruling appellant’s protest against the 
classification of footwear invoiced as “Basketball High Shoes” under 
item 700.60 of the Tariff Schedules of the United States [TSUS] as 
“lflootwear (whether or not described elsewhere in this subpart) 
which is over 50 percent by weight of rubber * * * : Other” and assessed 
at 20% ad valorem. Appellant claims the merchandise should be classi- 
fied under item 700.70, TSUS, as “[f]ootwear * * * [w]ith soles of 
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material other than leather: [w]ith uppers of vegetable fibers,” at a 
duty of 15% ad valorem. Involved in the controversy is Schedule 4, 
Part 4, Subpart B, Headnote 2 [hereinafter cited as Headnote 2], 
which reads: 


2. For the purposes of the tariff schedules, the term “rubber” 
means a substance, whether natural or synthetic, in bale, crumb, 
powder, latex, or other crude form, which can be vulcanized or 
otherwise cross-linked, and which after cross-linking can be 
stretched at 68° F. to at least three times its original length and 
which, after having been stretched to twice its original length and 
the stress removed, returns within 5 minutes to less than 150 per- 
cent of its original length, and includes such substance whether or 
not containing fillers, extenders, pigments, or rubber-processing 
chemicals. 


The nature of the “Basketball High Shoes,” apparently made with 
heavy midsoles for training purposes, may be seen from certain stipu- 
lated facts and from Defendant’s Collective Exhibit “A”, which is a 
copy of U.S. Customs Laboratory Report No. $12355, referred to in 
the following stipulation. 


The stipulation reads: 


1. The uppers are of vegetable fibers. 
2. The footwear is in no part of leather. 


3. The midsoles of the instant footwear contain, as components, 
among other things, “Natural Rubber RSS” and “Synthetic Rub- 
ber”. That “Natural Rubber RSS” and “Synthetic Rubber” are 
substances, whether natural or synthetic, in bale, crumb, powder, 
latex, or other crude form, which can be vulcanized or otherwise 
cross-linked, and which after cross-linking, can be stretched at 
68°F. to at least three times its original length and which, after 
having been stretched to twice its original length and the stress 
removed, returns wtihin 5 minutes to less than 150% of its original 
length. 

4. Both parties agree to be bound by a determination by the 
Customs Laboratory as to whether the vulcanized so-called iron 


powder midsole material can be stretched to three times its orig- 
inal length. 


5. Defendant’s Collective Exhibit “A” is correct in its determi- 
nation of the relative weights of the respective materials insofar 
as they were therein determined. 

Defendant’s Collective Exhibit “A” (Customs Laboratory Report 
No. $12355) includes the following statements: 


The midsoles in their present condition (containing the iron 
powder) are not capable of being stretched to three times their 
original ar In ovr opinion the rubber hydrocarbon of the 


midsole would confor1n to the physical requirements of the term 
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“rubber” as defined in Headnote 2, Subpart B, Part 4, Schedule 4 
of TSUSA 1969. 

The weight of each sneaker minus the lacing was found to be 
272 grams (left sneaker) and 283.5 grams (right sneaker). The 
midsoles were found to weigh 156.5 grams (left sneaker) and 
169.2 grams (right sneaker). Three tests on the midsole of the 
left sneaker showed an average of 89% by weight of iron and 
iron oxide. This is equivalent to 51.2% by weight of the left 
sneaker minus the lacing. Assuming 89% by weight of iron and 
iron oxide in the right midsole, the right sneaker minus the lacing 
contains 53.1% iron and iron oxide. 


* uk a a ok * x 
Three tests on the midsole of the right sneaker showed an 
average of 89.5% by weight of iron and iron oxide. This is equiva- 

lent to 53.4% by weight of the right sneaker minus the lacing. 


Oral testimony by two witnesses for the United States and addi- 
tional exhibits were also considered by the trial court. 

The Customs Court regarded the issue in this case to be whether 
the midsole material, which according to the Customs Laboratory Re- 
port constitutes over 50 percent by weight of the imported footwear, 
consists solely of “rubber” as defined in Headnote 2, quoted above. The 
court below construed Headnote 2 as referring to all substances in 
crude form, whether or not containing fillers, extenders, pigments or 
rubber-processing chemicals, which are capable of being cross-linked 
and of meeting the requisite tests. 

In this interpretation, the Customs Court disagreed with the Gov- 
ernment and with the amicus curiae. The Government takes the posi- 
tion that to be “rubber” within the meaning of Headnote 2, it is only 
necessary that a substance contain a natural or synthetic rubber which 
in crude form, before adding any fillers, extenders, pigments or rubber- 
processing chemicals, is capable of being cross-linked and, thereafter, 
of meeting the specified stretch and return tests. As to the midsole in 
the imported basketball shoe, the Government and the amicus curiae 
contend that the entire midsole is “rubber” under the Headnote 2 
definition because the specified stretch and return tests should apply 
only to the precursor natural and synthetic rubber materials (without 
filler) used in the manufacture thereof and the stretch and return 
tests do not apply to the finished midsole. 

Even though the Custom Court on the one hand and the Government 
and amicus on the other hand employed different interpretations of 
Headnote 2, they were in agreement that the classification of the im- 
ported shoes as footwear which is over 50 percent by weight of rubber 
under item 700.60, TSUS, was correct. The court below found that ap- 
pellant had not demonstrated that the midsole material in crude form 
(with an actual composition of about 10 percent by weight natural and 
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synthetic rubber and about 90 percent by weight iron powder) could 
not have been vulcanized or cross-linker in such a manner as to pass 
the stretch and return tests even though the actual samples submitted 
to the Customs Laboratory could not pass those tests. Thus, the Cus- 
toms Court imposed on the importer the burden of proving a nega- 
tive—that the midsole material could no¢ have been cross-linked by 
another process to yield a cross-linked mixture which would, in fact, 
pass the stretch and return tests. We take a different view of this 
crucial aspect of the case. 

Our disposition of this appeal will focus on the midsole portion of 
the imported shoes since the midsole constitutes over 50 percent by 
weight of the total weight of each shoe. Both parties agreed to be 
bound by a determination of the Customs Laboratory as to whether the 
imported midsoles are capable of being stretched to three times their 
original length. The Customs Laboratory determined that the im- 
ported midsoles are not capable of being stretched to three times their 
original length. 

[2] We hold that appellant met its burden of proof regarding the 
impropriety of the Government’s classification by evidence in the form 
of the Customs Laboratory report. We find that there is no evidence in 
the record showing that the Government, thereupon, met its burden of 
going forward to prove that the cross-linking could have been per- 
formed by some other method so that the midsole mixture would meet 
the stretch and return tests. It may be that in this case, involving as 
it does a mixture containing nearly 90 percent by weight of iron pow- 
der, the Government would be hard-pressed to make such an affirma- 
tive showing. 

[3] We agree with the Customs Court that the correct interpreta- 
tion of Headnote 2 is that “rubber” means a substance in crude form, 
whether or not containing fillers, extenders, pigments, or rubber- 
processing chemicals, which is capable of being cross-linked and, there- 
after, of meeting the specified tests. However, the Customs Court is in 
error in its statement that there is not a scintilla of evidence that the 
midsole mixture was incapable, after cross-linking, of meeting the 
stretch and return tests. That is what the Customs Laboratory report is 
all about. The Customs Court makes a distinction without a difference 
by treating the finished midsoles as something different from the vul- 
canized midsole mixture for the stretch and return test requiremets of 
Headnote 2. Moreover, the statement of the Customs Court places on 
appellant the burden of demonstrating that all other methods of cross- 
linking the midsole mixture would produce materials which would fail 
the stretch and return tests. Such a burden would neither be practical 
nor fair, particularly in view of the stipulation of the parties agreeing 





8 COURT OF CUSTOMS AND PATENT APPEALS 


to be bound by a determination of the Customs Laboratory as to 
whether the instant vulcanized midsole could meet the stretch test. 

[4] The interpretations of Headnote 2 urged by the Government 
and by the amicus curiae require that only the “Natural Rubber RSS” 
and the “Synthetic Rubber” components (excluding the filler) of the 
midsole mixture be capable of being cross-linked and thereafter 
passing the stretch and return tests; whereas the filler is included for 
purposes of the weight determination under item 700.60, TSUS. In 
other words, they urge that the iron powder filler be excluded when 
making the qualitative chemical identification under Headnote 2, but 
that the iron powder filler be included when making the quantitative 
weight determination under item 700.60, TSUS. We think these inter- 
pretations are inconsistent. Such inconsistency should not be imputed 
to the Congress in the absence of clear evidence of intent—evidence 
which does not appear in the record or briefs. 

[5] Alternatively, the Government contends that appellant failed 
to establish that the imported merchandise was not over 50 percent by 
weight of “plastics.” We will not consider this contention raised for 
the first time on appeal. The Customs Court did not address this “plas- 
tics” question in its opinion, and the record before it dealt entirely 
with the “rubber” question. Since the Government’s alternative con- 
tention entails a new issue which was not raised previously, we see no 
‘basis for entertaining it at this stage of the case. 

[6] Finally, we come to appellant’s claim that the proper classifi- 
cation of the imported shoes is item 700.70, TSUS, “[f]ootwear, with 
uppers of fibers: [w]ith soles of material other than leather: [w]ith 
uppers of vegetable fibers.”” Appellant has carried the burden of prov- 
ing that item 700.70 is the proper classification by virtue of the facts 
stipulated by the parties, quoted above. The imported shoes are foot- 
wear with uppers of vegetable fibers and no part of the footwear is 
leather. Therefore, the proper classification of the imported mer- 
chandise is item 700.70, TSUS. The judgment of the Customs Court 
is reversed. 


Ricu, Judge, concurring. 

I fully agree with Judge Lane’s opinion but wish to add the follow- 
ing considerations. 

The importation consists of footwear and the issue is whether it is 
to be classified in TSUS 700.60 or TSUS 700.70. This, in turn, depends 
on whether plaintiff has sustained its burden of proving that the 
footwear is not “over 50 percent of rubber.” In determining this seem- 
ingly simple fact question, the court below, both parties, and amicus 
are in agreement that the definition of “rubber” in Schedule 4, Part 4, 
Subpart B, Headnote 2, is controlling as to the meaning of “rubber.” 
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Indeed, the headnote itself states that “For the purposes of the tariff 
schedules, the term ‘rubber’ means a substance” meeting certain stated 
requirements. (My emphasis.) That definition of “rubber” has pro- 
duced chaos. 

Since the Tariff Schedules have provided in Headnote 2 a statutory 
definition of “rubber” which is not only controlling here but obviously 
intended to apply to every item in the TSUS referring to “rubber,” 
that definition is potentially of vast importance to future tariff ques- 
tions. 

There has been an unusual amount of judicial confusion in this 
case over the interpretation of Headnote 2. I think this stems from its 
unfortunate grammatical construction, which appears to have led the 
lower court into results we have found to be incongruous. 

Headnote 2 is one of the two headnotes to “Subpart B.—Rubber.” 
Headnote 1 provides that “This subpart covers all rubber * * *.” That 
being so, Headnote 2 cannot, as a matter of common sense, be limited 
to “crude” rubber as the Customs Court appears to have thought. Yet 
the literal reading of Headnote 2 makes it appear to apply only to 
crude rubber. If rubber is being defined for the purposes of a// the 
tariff schedules, many of which cover products made of or containing 
rubber in which the rubber is, of necessity, not crude but in its finished 
state—vuleanized, cross-linked or whatever else it may be called— 
then it must have been the intent of Congress to write a definition 
that applies to both crude and vulcanized rubber. 

The transition point, so to speak, between crude and vulcanized rub- 
ber is the point where cross-linking occurs. It is to be noted that Head- 
note 2 itself deals with substances on both sides of this transition point. 
It first speaks of a substance in “crude form” which can be vulcanized 
or otherwise cross linked; it next speaks of a substance which, after 
cross linking, is capable of meeting specified stretch and stretch-and- 
return tests. Reading Headnotes 1 and 2 in pari materia, one must read 
Headnote 2 defining “rubber” both before it is cross linked and after 
it is cross linked—i.e., “all rubber,” as Headnote 1 commands. 

The unfortunate grammatical construction, to which I have re- 
ferred and which I think we should ignore in order to carry out the 
obvious intent. of Congress, is, first of all, the placement of the word 
“which,” first occurrence. If it be advanced from its position just be- 
fore the words “can be vulcanized” to precede the enumeration of vari- 
ous crude forms of rubber, the beginning of the headnote would then 
read : 

For the purposes of the tariff schedules, the term “rubber” 
means a substance, whether natural or synthetic, which, in bale, 


crumb, powder, latex, or other crude form, can be vulcanized or 
otherwise cross linked * * *. 
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The only form of rubber which can be “vulcanized or otherwise cross 
linked is a substance in a crude form because after cross-linking it is 
no longer “crude.” Cross-linked rubber cannot be cross linked. That, 
however, is only the first part of the test a “substance” in crude form 
must meet to qualify as crude “rubber.” The cross-linked material must 
then meet the stretch tests too, else the crude substance is not crude 
“rubber.” 

If, however we are dealing with an importation involving a cross- 
linked substance, as distinguished from a crude substance, as we are 
in the present case, then, I think, the language of the headnote must 
be applied thus (emphasis mine) : 


* * * the term “rubber” means a substance * * * which after 
cross linking can be stretched at 68°F. to at least three times its 
original length and which, after having been stretched to twice its 
original length and the stress removed, returns within 5 minutes 
to less than 150 percent of its original length, and includes such 
substance whether or not containing fillers, extenders, pigments, 
or rubber-processing chemicals. 


I read the final clause “and includes * * * chemicals” to mean the 
same thing whether positioned as it is or whether it be construed as 
though the word “substance” in the first line above were followed 
directly by the clause”, whether or not containing fillers, extenders, 


pigments, or rubber-processing chemicals.” But not all of my col- 
leagues so read it. This is a second unfortunate construction. 

A stipulated fact in this case is that the midsoles have been vulcan- 
ized or otherwise cross linked. It is also stipulated that both parties 
will be bound by the finding of the Customs Laboratory as to whether 
this “so-called iron powder midsole material can be stretched to three 
times its original length.” The laboratory finding was that it cannot be 
so stretched. 

I agree with the Customs Court that whether the midsole material 
is or is not “rubber” for purposes of the tariff schedules depends upon 
whether 7¢ meets the standards of Headnote 2. My point of disagree- 
ment with the lower court is in its apparent belief that those standards 
apply only to material in crude form. I also have to disagree that there 
“is not a scintilla of evidence” that the midsole mixture (elastomer 
plus iron powder), in crude form or otherwise, was, after cross linking, 
incapable of meeting the stretch tests of Headnote 2. The stipulated 
fact is that it was vulcanized or otherwise cross linked when imported 
and the Customs Laboratory found that it was incapable of meeting 
the stretch tests of Headnote 2. 

As I read Headnote 2, I have to reject the argument that in testing 
the midsole material for compliance therewith one should ignore the 
principal component of that material—the iron powder, which is a 
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“filler.” Under the headnote the term “rubber” includes a cross-linked 
material (10%) and filler of iron powder (90%). It is not technically 
possible, I believe, to add “filler” to a cross-linked or vulcanized 
elastomer; the filler has to be compounded with the crude substance, 
after which they are vulcanized together. I do not see how the Customs 
Court can object to the fact that the laboratory stretch tests were per- 
formed on the “finished midsoles.” If one wishes to know whether they 
are made of “rubber,” they cannot be performed in any other way. The 
stretch tests, as specified in Headnote 2, apply only to cross-linked 
material—and “whether or not containing fillers.” 

I have been motivated to state the foregoing because my experience 
in this case has persuaded me of three things: (1) Headnote 2, which 
is controlling, is of great importance; (2) Headnote 2 is very confus- 
ing; (3) the legislature should clarify Headnote 2. I hope that the 
judicial disagreement in this case will persuade it to do so before too 
many more disputes are generated by the headnote. 


Markey, Chief Judge, dissenting. 

The issue is whether the imported shoes are, for tariff purposes, 
more than 50% by weight “rubber.” The answer turns on whether the 
midsole, composed of approximately 10% cross-linked elastomer and 
90% iron powder and constituting more than 50% of the weight of 
the shoe, must be considered to be “rubber” for tariff purposes. 

Headnote 2 is our only guide in determining whether the midsole 
is “rubber” for tariff purposes. Though I find no comfort in Head- 
note 1, I agree with Judge Rich that the language of the Headnote 2 
is subject to conflicting interpretations. I opt for what I consider its 
strict construction. 

Paraphrased and stripped of redundant and inapplicable wording, 
the headnote is being read by the majority as: 


For tariff purposes, the term “rubber” means a substance, whether 
or not containing fillers, which can be cross-linked and there- 
after stretches and returns within certain criteria. 


So read, the headnote would require that the midsole itself pass the 
specified tests. Admittedly, it cannot. Thus, the midsole could not be 
termed “rubber” and the imported shoes could not be classified as 
composed of more than 50% by weight of rubber. The majority so 
holds. 

Again paraphrasing and stripping the headnote of redundant and 
inapplicable wording, I would read it as: 


For tariff purposes, the term “rubber” means a substance, in crude 
form, which can be cross-linked and thereafter stretches and re- 
turns within certain criteria and the term “rubber” means that 
substance whether or not it contains fillers. 
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So read, the headnote would limit the testing to the substance with- 
out fillers. Admittedly that substance here would pass the specified 
tests and the term “rubber” clearly applies to the substance without 
fillers. I interpret the provision regarding fillers, etc. as being an add- 
on or after-thought which says in effect, “if the substance is rubber, 
it remains rubber, for tariff purposes, even though it contains fillers, 
ete.” 

I am aware, of course, of the seemingly incongruous result. A mid- 
sole, 90% of which is iron powder, is “rubber.” The incongruity argu- 
ment is not persuasive, however, when the phrase “for tariff purposes” 
is given its full due. The majority interpretation would, for example, 
deny the title of “rubber” to an article composed of the elastomer and 
just enough fillers to cause the article to fail one of the tests by the 
barest margin. It would be just as incongruous not to call such an 
article “rubber” in an objective sense. 

Because the elastomer portion of the midsole was stipulated to be a 
substance which “can be” cross-linked and therefore would pass the 
specified tests and, as I believe, the presence or absence of fillers is 
irrelevant for tariff purposes, the burden of proof as to other methods 
of cross-linking is of no moment. If it were, I would fully concur with 
the majority that the burden should be upon the government. 

Similarly, I fully concur with the majority in disregarding the 
government’s arguments regarding “plastics” for the reasons set forth 
in the majority opinion. 

The limited legislative history of Headnote 2, and of neighboring 
portions of the statute, provides no unerring guide to our decision 
here. The portion of Headnote 2 relating to “fillers” was removed, 
without comment, from its position ahead of the portion relating to 
cross-linking and tests (in an earlier draft) and inserted in its pres- 
ent position at the end of the headnote as passed. Without more, an 
intent of the Congress should not be found on that fact alone. I am 
content to take the headnote as it exists and believe it should be read 
as set forth herein. 

In so reading the headnote, I impute no inconsistency to the Con- 
gress. Headnote 2 is applicable to all appropriate items of the TSUS, 
of which item 700.60 is but one. The weight determination under that 
item and the determination of what is “rubber” are, in my view, en- 
tirely separate considerations. 

Accordingly, I would affirm the decision of the Customs Court, but 
for the reasons set forth herein. 
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Marble products 


oC am oy pieces of marble, 34-inch thick, 20 inches wide, in 


lengths of 13, 30, 42, 54, and 60 inches, with square edges, eased, 
polished on the top and four sides, ready for use as tabletops in their 
imported condition, and substantially so used, most of which were 
in the sizes and condition of those in United States v. Quality Marble 
&: Granite Co. et al., 48 CCPA 50, C.A.D. 763 (1960), and A. P. 
Baldechi & Son v. United States, 56 CCPA 112, C.A.D. 963 (1969), 
held classifiable under paragraph 232(d), Tariff Act of 1930, as 
modified, as marble, wholly or partly manufactured into articles. 


13 
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MarsLeE—ConGRESSIONAL INTENT 

Congress intended a marble slab which had been so far processed 
as to be recognizable as a partly manufactured monument, tomb- 
stone, tabletop, drainboard, bench, lamp base, inkwell, or other 
article to be dutiable under paragraph 232(d), as marble, partly or 
wholly manufactured into articles, rather than under paragraph 
232(b), as a marble slab. The fact that the importer used his mer- 
chandise for other purposes, after cutting and reworking, is not 
controlling since the test for classification is not a subjective one. 


Court No. 63/8398 
Port of Philadelphia 
[Judgment for defendant.] 
(Decided December 19, 1973) 


Allerton deC. Tompkins for the plaintiff. 
Irving Jaffe, Acting Assistant Attorney General (John N. Politis, trial attor- 
ney), for the defendant. 


Rao, Judge: The merchandise involved in this case consists of rec- 
tangular pieces of marble imported from Italy, 34-inch thick, 20 inches 
wide, in lengths of 13, 30, 42, 54, and 60 inches, with square edges, 
polished on the top and four sides, described on the invoice as “All 
White Type P marble slabs.” It was assessed with duty at 21 per 


centum ad valorem under paragraph 232(d) of the Tariff Act of 1930, 
as modified by the Sixth Protocol of Supplementary Concessions to 
the General Agreement on Tariffs and Trade, 91 Treas. Dec. 150, T.D. 
54108 (1956). It is claimed that the merchandise is properly dutiable at 
7 cents per superficial foot under paragraph 232(b) of said tariff act, 
as modified by the Annecy Protocol of Terms of Accession to the Gen- 
eral Agreement on Tariffs and Trade, 84 Treas. Dec. 403, T.D. 52373 
(1949), and Presidential Proclamation No. 2888 of May 13, 1950, 85 
Treas. Dec. 138, T.D. 52476 (1950). 

Round marble pieces were also included in the shipment and are 
listed on the invoice, but they are not involved in this litigation. 

The pertinent provisions of the tariff act, as modified, are as follows: 


Paragraph 232: 


(b) Slabs and paving tiles of marble, breccia, 
or onyx: Containing not less than four 
superficial inches: 

* * * 3k ok 


If polished in whole or in part 
(whether or not rubbed) : 
If not more than one inch in 
thickness 
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(d) Marble, breccia, and onyx, wholly or 
partly manufactured into monuments, 
benches, vases, and other articles, and 
articles of which these substances or any 
of them is the component material of 
chief value, not specially provided for__ 21% ad val. 

At the trial, plaintiff called E. Jay Ferry, importer of the merchan- 
dise. He testified that in 1961-62 he was an importer of marble from 
several countries, manufactured various items out of marble, and was 
in the marble contracting business. He had been in that business since 
1948 and started importing marble in 1954. He produced a sample of 
the imported merchandise and testified that it was an imitation Bianco, 
Type P, white with very little gray, 20 by 13 inches in size, with square 
edges but with the top edges eased because it had been polished. He 
said it was representative of the items on the invoice except for size. 

The witness testified that he used the imported merchandise by 
cutting it into pieces to manufacture columns, pilaster bases, surbasing, 
and window sills. He masked the outside of bathtubs with it, and made 
bureau tops, buffets, tables, risers, and treads. In order to shape the 
pieces for their ultimate use, he sawed, bored, ground, drilled, and 
polished them, and sometimes glued or cemented two pieces together. 
In some cases, he was able to use the marble in the condition as im- 
ported without further processing. In other applications, such as steps, 
window sills, thresholds, and vanity tops for sinks, he shaped the pieces 
to fit the requirements of the job they were scheduled for. 

He considered the imported merchandise as material for various ap- 
plications. It was imported as inventory—to supply his business. He 
did not order the merchandise for the needs of particular customers 
but to replenish his stock. He bought the marble in the imported sizes 
because after years of experience he had found that he could get the 
greatest use from these sizes to produce articles to fill his orders. The 
20-inch piece could be cut into multiples which were suitable for the 
items he manufactured. It could be cut for buffets, serving tables, and 
dressing tables. He explained that bureaus and buffets measure some- 
thing less than 20 inches, so a 20-inch piece furnished enough material 
to make them. Sometimes he glued two pieces together, and ground a 
vein line in order to join them attractively. In other cases, he could 
make serpentine or contoured shapes. In making stair risers, material 
would be left over, but it could be used for sills or serap. 

Mr. Ferry testified that he bought marble by the block and would 
take all the particular block would yield and thus get a special price. 
He ordered merchandise 20 inches wide, in certain lengths, polished 
on all four edges and one side, leaving open the quantity. He said the 
prices of marble are based on hardness and that he purchased at $1 

528-683—74——8 
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per square foot. He ordered the pieces with the edges polished because 
it was cheaper to have them polished abroad. In some cases he could 
use the marble as it was so there was no disadvantage in having 
polished edges. He said if he were buying marble for a specific purpose, 
and knew that certain sides were going to be butting together, it 
would be less costly if they were not polished. 

Mr. Ferry stated that the round slabs he imported were used almost 
without exception—95 percent—in their imported condition, as table- 
tops. The rectangular pieces could have been used for tabletops, with- 
out reworking, if they were of the size called for. He said that 60 to 65 
percent of the rectangular pieces he imported were used for items other 
than tables. He added that for some types of tables, all that was neces- 
sary was to insert or glue the marble in the frame of the table, but 
that in other instances the marble had to be processed further or bored 
or routed to accommodate a piece of steel to add structural support. 

Defendant called Arthur P. O’Neil, proprietor of Arthur P. O’Neil 
Associates, importers and wholesalers of marble. He became involved 
with this company in 1972 but had previously had experience with 
other importers and wholesalers of mable. He had purchased and sold 
marble and was familiar with processing it. In his opinion, the invoice 
herein represented a typical finished marble tabletop order, because 
the sizes were typical tabletop sizes. The fact that the marble was 
polished on all edges and on one side further indicated that the pieces 
were finished tabletops. 

He said that the imported merchandise could be used as tabletops in 
its imported condition. He had imported tabletops similar to these 
and had seen the final products. He had also seen tabletop sizes re- 
worked the way the previous witness indicated. He did not manu- 
facture tabletops himself and did not have a plant in this country for 
processing marble. He had sold to furniture manufacturers and marble 
manufacturers who fabricate for furniture manufacturers. His ex- 
perience is directed toward importing and wholesaling what he 
regards as tabletop sizes. He had seen his marble used as tabletops 
without any work done on them before they were installed. 

Whether imported marble or onyx pieces are classifiable as slabs 
under paragraph 232(b), supra, or as marble or onyx wholly or partly 
manufactured into articles under paragraph 232(d), supra, has been 
before the courts on a number of occasions. Atlas Export Co. et al. v. 
United States, 43 CCPA 122, C.A.D. 618 (1956); United States v. 
Quality Marble & Granite Co. et al., 48 CCPA 50, C.A.D. 763 (1960) ; 
United States v. Selectile Co., Inc., et al., 49 CCPA 116, C.A.D. 805 
(1962); A. P. Baldechi & Son v. United States, 56 CCPA 112, C.A.D. 
963 (1969). 
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In those cases, a distinction was made between marble used as mate- 
rial to make various marble articles and marble which was used in its 
imported condition as a wholly or partly manufactured article, such as 
a tabletop. 

In Atlas Export Co. et al. v. United States, supra, the court pointed 
out (pp. 126-127) : 


*& 


* * [I]t is abundantly clear that some of the items which 
Congress considered to be covered by paragraph 232(d) might 
still be called “slabs” in the general meaning of that term. For 
example, it can hardly be denied that partly manufactured marble 
benches, specifically mentioned in paragraph 232(d), would con- 
sist of “slabs.” The same is true of the table tops, tombstones, and 
lamp bases, mentioned in the Summary of Tariff Information. 
* & 


In United States v. Quality Marble & Granite Co. et al.,.supra, the 
inerchandise consisted of square, rectangular, and round pieces of 
marble 34 and 5% of an inch thick. The larger pieces were 60- by 20- 
inch rectangles, 42-inch rounds, and 30- by 30-inch squares. The 
smaller sizes were 24- by 30-inch rectangles and 18-inch rounds. All 
the pieces were polished on the edges and one face. The edges were 
not sharp at the corners, but were slightly rounded or blunted, forming 
an arris. 

It was established that 90 percent of the rounds had been manufac- 
tured for use as tabletops and sold to furniture manufacturers; that 
generally all the importations were used in their condition as im- 
ported, and that to use them otherwise would have nullified part of the 
work that had already been done on them. Therefore, the court held 
that they were classifiable under paragraph 232(d), supra, as marble, 
wholly or partly manufactured into articles. 

In United States v. Selectile Co., Inc., et al., supra, the merchandise 
consisted of three kinds of marble pieces: 

1) 4-inch slabs in varying lengths from 30 inches to 60 inches, 

2) 16-inch slabs in varying lengths from 30 inches to 60 inches, 
and 

3) slabs 6 feet, 11 inches by from 6 feet, 4 inches to 6 feet, 7 inches. 


The 4- and 16-inch widths were polished on one surface and three 
edges, and the large slabs were polished on one surface and four 
edges. The court, after considering the testimony, stated (pp. 119- 
120) : 


There is no question about the significant facts in this case. The 
imported marble is cut and polished according to the specifica- 
tions of the importers for definite purposes. Being i in the marble 
installation business, the importers found that the pieces of mar- 
ble so cut and so polished were the most economical for their trade, 
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a good part of which was installing marble splashes, pullman 
counters, tub surroundings, wainse oting, windowsills, thresholds, 
legs and other parts for mantels, toilet | partitions, hearth aprons, 
and making table tops, by cutting and fitting the 4-inch and 16- 
inch pieces together. About 50 to 55 percent of the 4-inch and 
16-inch pieces are installed as splashes and pullman tops after 
some work has been done in the shop before installation. The work 
consists of cutting to the proper length, polishing on the edges, 
cutting notches and slots. * 


* ¥ % * a a 


* [W]e believe that the imported merchandise is nothing 
more ‘en material which appellees stock in sizes most adaptable 
- their marble installation business. Under these circumstances, 

are of the opinion that the merchandise cannot be considered 
Gar ticles” as contemplated by paragraph 232(d) of the Tariff Act 
of 1930. Rather, we believe that the importation should be classi- 
fied as slabs of marble partly polished, within the purview of 
paragraph 232(b) of the Tariff Act of 1930 


The court distinguished the Quality Marble case, stating (p. 120) : 


x k & 


There, 90 per cent of the importations were sold to furni- 
ture manufacturers who used them as table tops in their imported 
condition. Here we have pieces of marble used as material by the 
importers in making various kinds of marble installations in 
buildings and, furthermore, the importations are not used by the 
importers in their imported conditions. [Emphasis quoted. | 


In A. P. Baldechi & Son v. United States, 59 Cust. Ct. 877, C.D. 3171 - 
(1967), aff'd, 56 CCPA 112, C.A.D. 963 (1969), the merchandise con- 
sisted of marble pieces, polished on one surface and all four sides. 
The rectangular pieces were 20 inches wide, in lengths of from 42 to 
60 inches, and the edges were rounded or arrised. The square pieces 
were 20 by 20 or 30 by 30 inches and the rounds from 18 to 48 inches 
in diameter. The court below found that the imported marble pieces 
were ready for use as tabletops without further processing, were pre- 
dominantly so used, and had been so far processed as to be identifiable 
as tabletops, partly or wholly manufactured. They were held dutiable 
under paragraph 232(d), supra, as marble, partly or wholly manu- 
factured into articles. The court of appeals affirmed on the ground 
that the facts were more consistent with those in United States v. 
Quality Marble & Granite Co. et al., supra, than those in United States 
v. Selectile Co., Inc., et al., supra. 

In the instant case, some of the rectangular pieces are in the same 
sizes and the same condition (polished on one surface and four edges, 
with the edges eased) as some of those in United States v. Quality 
Marble & Cranite Co. et al., supra, and A. P. Baldechi & Son v. United 
States, supra. None is in the same size as those used in the Selectile case. 
Mr. O'Neil said the sizes here were typical tabletop sizes and the polish- 
ing indicated they were finished tabletops. Mr. Ferry admitted that all 
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of the pieces could have been used as tabletops without reworking and 
that 35 to 40 percent were so used, some requiring further processing. 
He used the balance to make various articles, after cutting and other 
necessary work, He did not order the merchandise for any particular 
job but kept it in stock. He said the sizes were those most useful in his 
marble installation business. 

There is nothing in the record, however, to indicate that the im- 
porter’s usage of marble pieces of these sizes and condition for various 
applications was a common practice in the trade. Mr. O’Neil’s testi- 
mony is some indication to the contrary. In the Baldechi case, this 
court said that the record there gave the distinct impression that there 
were articles in certain standard sizes, polished on the edges and one 
face, which were known and recognized by those in the marble industry 
and the furniture trade as tabletops, and that while such pieces could 
be used for other purposes if further processed, some of the work done 
abroad would then be eliminated, (59 Cust. Ct. 877, C.D. 3171, p. 387.) 

In the course of the opinion this court cited Atlas Laport Co. et al v. 
United States, supra, the Summary of Tariff Information, 1929, and 
the Summaries of Tariff Information, 1948, and stated (pp. 387-388, 
589) : 


It appears, therefore, that Congress intended a marble slab 
which had been so far processed as to be recognizable as a partly 


manufactured monument, tombstone, table top, drainboard, bench, 

lamp base, inkwell, or other article to be dutiable under paragraph 

232(d) as marble, wholly or partly manufactured into articles, 
rather than under paragraph 232(b) as a polished slab. * * * 

% ES ES * ae & 


We are further of the opinion that neither the A¢/as case, nor 
those that follow, set up a subjective test for the classification of 
merchandise. Uses of the particular types of marble before the 
court were considered in order to determine what such pieces 
were—slabs or partly manufactured articles. The fact that one 
such piece was used in the manufacture of furniture, or another 
in a pullman top is, of course, immaterial. 


While the importer in the instant case used his merchandise for 
various purposes, the evidence establishes that it was in tabletop sizes, 
»olished on one surface and four edges, with the edges eased; that it 
was ready for use as tabletops in its imported condition, and that a 
substantial quantity was so used. The sample appears to be a finished 
piece of marble. Most of the sizes were the same as those of marble 
pieces held to be marble manufactured into articles in prior cases. 
Therefore, on the record presented and on the authority of the cited 
cases, I hold that the merchandise before the court is properly classi- 
fiable under paragraph 232(d), Tariff Act of 1930, as modified, as 
marble, wholly or partly manufactured into articles. 

The action is dismissed. Judgment will be rendered accordingly. 





Decisions of the United States 
Customs Court 


Custom Rules Decision 
(C.R.D. 73-37) 
Suverscore, Inc. v. Unrrep States 


Opinion and Order on Defendant's 
Motion to Strike Complaint 


Court No. 70/7833 
[Denied on condition.] 


(Dated December 20, 1973) 


Stein & Shostak for the plaintiff. 

Irving Jaffe, Acting Assistant Attorney General (David A. Ast, trial attorney), 
for the defendant. 

NewMan, Judge: Defendant has moved to strike the complaint 
filed on October 31, 1972 in this action “pursuant to the provisions of 
Rule 4.7(b)”. The predicate of defendant’s motion to strike is that 
“the Court lacks jurisdiction of the subject matter with respect to the 
merchandise identified in paragraph 5 and 8 of said complaint”. 

Initially, it should be pointed out that rule 4.7(b) does not provide 
for a motion to strike the complaint, but rather for a motion to dismiss 
the action.t However, rule 4.7(e) provides for a motion to strike, but 
not upon the ground urged by defendant—lack of jurisdiction of the 
subject matter.* Nevertheless, in acting upon this motion I regard it 
as appropriate to grant defendant whatever relief appears indicated 


1Rule 4.7(b) provides: Defenses: How Presented: The following defenses may be 
made by a motion to dismiss the action: (1) that plaintiff has no standing in the matter; 
(2) lack of jurisdiction of the subject matter; (3) failure to perform conditions precedent ; 
and (4) failure to state a claim upon which relief may be granted. A motion making any 
of these defenses may be made before answer’. 

2 Rule 4.7(e) provides: “Motion to Strike: Upon motion of defendant before answer, 
or upon motion of plaintiff within 30 days after the service of the answer upon him, or upon 
the court’s own motion at any time, the court may order striken from the complaint or 
answer any redundant, immaterial, impertinent, or scandalous matter”. 


20 
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under the circumstances herein, whether pursuant to rule 4.7(b) or 
rule 4.7(e). 

Although the protest filed pursuant to 19 U.S.C. § 1514 (1964) re- 
cites that “[s]witches and similar merchandise, etc., assessed with duty 
at 15.5% ad valorem under Item 685.90 of the Tariff Schedules of the 
United States” are the subject matter of the protest, paragraph 5 of 
the complaint filed pursuant to rule 4.4 states: “The merchandise cov- 
ered by the subject protest was classified by the District Director of 
Customs as microphones, under Item 684.70 of the Tariff Schedules of 
the United States, as modified by T.D. 68-9, with duty at the rate 
of 13% ad valorem”. And paragraph 8 of the complaint alleges: “The 
merchandise at issue consists of microphones containing remote con- 
trol switches. Such articles are more than ‘microphones’ recited in 
Item 684.70 of the Tariff Schedules of the United States”. 

Defendant contends that the microphones referred to in the com- 
plaint are not within the scope of the protest, and that consequently 
the court lacks jurisdiction of such merchandise. I agree. 

Fundamentally, of course, this court has jurisdiction of only the 
merchandise embraced by the protest; and it follows that a com- 
plaint under rule 4.4 may not include goods not originally involved 
in the protest. Cf. Marshall Field & Co. v. United States, 20 CCPA 
225, T.D. 46037 (1932) ; Distributors Import Co. v. United States, 71 
Cust. Ct. —, C.R.D. 73-35 (1973) ; Hudson Rissman v. United States, 
46 Cust. Co. 133, C.D. 2246 (1961) ; Kaiser Reismann Corp v. United 
States, 49 Cust. Ct. 236, Abstract 67068 (1962). 

Applying the foregoing principle to the instant case, this court has 
no jurisdiction respecting the microphones referred to in the com- 
plaint, but rather has jurisdiction respecting only the switches em- 
braced by the protest. 

Turning now to the relief requested by defendant, it must be pointed 
out that “[mJotions to strike are not favored,”* and have been de- 
nied where defective complaints could be amended without prejudice 
to the defendant. 7'ree Products Co. v. United States, 71 Cust. Ct.—, 
C.R.D. 73-30 (1973) ; C. F. Liebert v. United States, 71 Cust. Ct.—, 
C.R.D. 73-29 (1973); C. F. Liebert v. United States, 71 Cust. Ct.—, 
C.R.D. 73-28 (1973); J. 7. Steeb & Company v. United States, 71 
Cust. Ct.—, C.R.D. 73-23 (1973). See also Border Brokerage Co. v. 
United States, 71 Cust. Ct.—, C.R.D. 73-20 (1973) ; Republic Nov- 
elty Co., Inc. v. United States, 71 Cust. Ct.—, C.R.D. 73-25 (1973) ; 
Boise Cascade Corp. v. United States, 71 Cust. Ct.—, C.R.D. 73-17 
(1973) ; International Mercantile Corp. v. United States, 71 Cust. 

® Barron and Holtzoff (Wright), Federal Practice and Procedure, Vol. 1A, section 367 


at 480. This treatise cites many federal district court cases where Fed. Rules Civ. Proc. 
rule 12(f), 28 U.S.C. is applicable; that rule is similar to rule 4.7(e) of this court. 
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Ct.—, C.R.D. 73-16 (1973) ; Bendix Mouldings, Inc., et al. v. United 
States, 70 Cust. Ct. 348, C.R.D. 73-6 (1973). 

Here, if permitted by the court, the defect in the complaint may be 
corrected by an amended complaint covering the merchandise referred 
to in the protest. Cf. Distributors Import Co., supra. I see no seri- 
ous prejudice to defendant if its motion to strike the complaint is de- 
nied and plaintiff is given an opportunity to file such an amended 
complaint. Accordingly, it is hereby Orprrep : 

1. Defendant's motion to strike the complaint is denied at this time. 

2. Plaintiff shall have a period of twenty days from and after 
the date of service of this order within which to file an amended com- 
plaint covering the merchandise referred to in the protest. 

3. If upon the expiration of said twenty-day period, no such 
amended complaint shall have been filed by plaintiff, the complaint 
shall be deemed stricken and this action dismissed for failure to prose- 
cute, without any further proceeding. In such event, the clerk is di- 
rected to enter an order of dismissal without further order. 
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CUSTOMS COURT 


Application for Review Filed With 
Appellate Division 


Ernest Lowenstein, Inc. v. United States, Court No. R64/2246.— 
Beans. Entered at New York, N.Y. Appeal from R.D. 11776 by 
the plaintiff. 





Tariff Commission Notices 


Investigations by the United States Tariff Commission 
DEPARTMENT OF THE Treasury, January 3, 1973. 


The appended notices relating to investigations by the United States 
Tariff Commission are published for the information of Customs offi- 
cers and others concerned. 


Vernon D. Acres, 
Commissioner of Customs. 


[22-37] 
CERTAIN CoTToN, CoTTON WASTE, AND CorTron Propucts 


Notice of investigation 


At the request of the President (reproduced herein), the United 


States Tariff Commission, on November 5, 1973, instituted an investi- 
gation under subsection (d) of section 22 of the Agricultural Adjust- 
ment Act, as amended (7 U.S.C. 624), to review the quotas for cer- 
tain cotton, cotton waste, and cotton products provided for in items 
955.01 through 955.06 of Part 3 of the Appendix to the Tariff Sched- 
ules of the United States. Specifically, the Commission instituted the 
investigation under subsection (d) to determine whether the annual 
import quotas for the articles described in items 955.01 through 955.06 
may be suspended without rendering or tending to render ineffective, 
or materially interfering with, the programs for cotton now con- 
ducted by the Department of Agriculture, or reducing substantially 
the amount of products processed in the United States from domestic 
cotton. 

The text of the President’s letter of October 31, 1973, to the Com- 
mission follows: 


Pursuant to Section 22 of the Agricultural Adjustment Act, as 
amended, I have been advised by the Secretary of Agriculture, and 
I agree with him, that there is reason to believe that the import 
quotas on certain cotton, cotton waste, and cotton products may be 
suspended without rendering or tending to render ineffective, or 
materially interfering with, the programs for cotton now con- 

28 





TARIFF COMMISSION NOTICES 29 


ducted by the Department of Agriculture, or reducing substan- 
tially the amount of products processed in the United States from 
domestically produced cotton. 


Specifically, reference is made to the articles presently subject 
to Section 22 quantitative limitations as described in items 955.01 
through 955.06 of Part 3 of the Appendix to the Tariff Schedules 
of the United States. 


The United States Tariff Commission is therefore directed to 
make an investigation under Section 22 of the Agricultural Ad- 
justment Act, as amended. The investigation shall be for the pur- 
pose of making findings and recommendations as to whether the 
annual quotas for each of the above-described articles may be sus- 
pended without rendering or tending to render ineffective, or ma- 
terially interfering with, the programs now conducted by the 
Department of Agriculture for cotton, or reducing substantially 
the amount of products processed in the United States from 
domestically produced cotton. 


We must, of course, anticipate the possibility that the suspension 
of import quotas on cotton could at some future date result in in- 
terference with the Department of Agriculture’s support program 
for cotton. If significant acquisitions of cotton products by the 
Commodity Credit Corporation occur or threaten to occur, it 
would be my intention to invoke the Section 22 authority to im- 
pose the necessary import controls. 


The Commission shall report its findings and recommendations 
at the earliest practicable date. 


Sincerely, 
(Signed) 
Ricuarp Nixon 


The date for a public hearing in connection with this investigation 
will be announced at a later time. 
By order of the Commission : 


Kennetu R. Mason, 
Secretary. 


Issued November 7, 1973. 


22-37] 


CerTaIn Cotton, Cotron WaAsTE, AND CoTron Propucts 
Notice of hearing 


Notice is hereby given that on January 21, 1974, the United States 
Tariff Commission will hold a public hearing in connection with 
Investigation No. 22-37 under subsection (d) of section 22 of the 
Agricultural Adjustment Act, as amended (7 U.S.C. 624), to review 
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the quotas for certain cotton, cotton waste, and cotton products pro- 
vided for in items 955.01 through 955.06 of Part 3 of the Appendix to 
the Tariff Schedules of the United States. The Commission on Novem- 
ber 5, 1973, instituted the investigation under subsection (d) to deter- 
mine whether the annual import quotas for the articles described in 
items 955.01 through 955.06 may be suspended without rendering or 
tending to render ineffective, or materially interfering with, the pro- 
grams for cotton now conducted by the Department of Agriculture, or 
reducing substantially the amount of products processed in the United 
States from domestic cotton. 

The hearing will be held in the Tariff Commission’s Hearing Room, 
Tariff Commission Building, 8th and E Streets, N.W., Washington, 
D.C., beginning at 10 a.m., E.S.T., on January 21, 1974. All parties 
will be given opportunity to be present, to produce evidence, and to 
be heard at such hearing. Interested parties desiring to appear at the 
public hearing should notify the Secretary of the Tariff Commission, 
in writing, at its offices in Washington, D.C., not later than noon 
Wednesday, January 16, 1974. The notification should indicate the 
name, address, telephone number, and organization of the person filing 
the request, and the name and organization of the witnesses who will 
testify. 

Because of the limited time available, the Commission reserves the 
right to limit the time assigned to witnesses. Questioning of witnesses 
will be limited to members of the Commission and officials of the 
Department of Agriculture. 

Written submissions. Interested parties may submit written state- 
ments of information and views, in lieu of their appearance at the 
public hearing, or they may supplement their oral testimony by writ- 
ten statements of any desired length. In order to be assured of con- 
sideration, all written statements should be submitted at the earliest 
practicable date, but not later than ten days after the completion of 
the public hearing. 

With respect to any of the aforementioned written submissions, 
interested parties should furnish a signed original and nineteen (19) 
true copies. Business data to be treated as business confidential shall 
be submitted on separate sheets, each clearly marked at the top “Busi- 
ness Confidential,” as provided for in section 201.6 of the Commission’s 
Rules of Practice and Procedure. 

By order of the Commission : 


Kennetru R. Mason, 
Secretary. 


Tssued November 8, 1973. 
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[22-38] 


WHEAT AND MILLED WHEAT PRODUCTS 
Notice of investigation 


At the request of the President (reproduced herein), the United 
States Tariff Commission, on November 5, 1973, instituted an investi- 
gation under subsection (d) of section 22 of the Agricultural Adjust- 
ment Act, as amended (7 U.S.C. 624), to review the quotas for wheat 
and milled wheat products provided for in item 950.60 of Part 3 of 
the Appendix to the Tariff Schedules of the United States. Specifi- 
cally, the Commission instituted the investigation under subsection 
(d) to determine whether the annual import quotas on wheat and 
milled wheat products may be suspended without rendering or tend- 
ing to render ineffective, or materially interfering with, the pro- 
grams for wheat now conducted by the Department of Agriculture, 
or reducing substantially the amount of products processed in the 
United States from domestic wheat. 


The text of the President’s letter of October 31, 1973, to the Com- 
mission follows: 


Pursuant to Section 22 of the Agricultural Adjustment Act, as 
amended, I have been advised by the Secretary of Agriculture, and 
I agree with him, that there is reason to believe that the import 
quotas on wheat and milled wheat products may be suspended 
without rendering or tending to render ineffective, or materially 
interfering with, the programs for wheat now conducted by the 
Department of Agriculture, or reducing substantially the amounts 
of products processed in the United States from domestic wheat. 


Specifically, reference is made to the articles presently subject 
to Section 22 quantitative limitations as described in item 950.60 
of Part 3 of the Appendix to the Tariff Schedules of the United 
States. 


The United States Tariff Commission is therefore directed to 
make an investigation under Section 22 of the Agricultural Ad- 
justment Act, as amended, and to make findings and recommen- 
dations as to whether the import quotas on wheat and milled 
wheat products may be suspended without rendering or tend- 
ing to render ineffective, or materially interfering with, the pro- 
grams for wheat now conducted by the Department of Agricul- 
ture, or reducing substantially the amount of products processed 
in the United States from domestic wheat. 


We must, of course, anticipate the possibility that the suspen- 
sion of import quotas on wheat could at some future date result 
in interference with the Department of Agriculture’s support 
aa for wheat. If significant acquisitions of wheat products 

Commodity Credit Corporation occur or threaten to occur, 


it Vaal be my intention to invoke the Section 22 authority to 
impose the necessary import controls. 
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The Commission shall report its findings and recommendations 
at the earliest practicable date. 
Sincerely, 
(Signed) 
Ricuarp Nixon 


The date for a public hearing in connection with this investigation 
will be announced at a later time. 
By order of the Commission : 


Kennetro R. Mason, 
Secretary. 


Issued November 7, 1973. 


[22-38] 


WHEAT AND MILLED WHEAT PropUCTS 


Notice of hearing 


Notice is hereby given that on January 7, 1974, the United States 
Tariff Commission will hold a public hearing in connection with 
Investigation No. 22-38 under subsection (d) of section 22 of the 
Agricultural Adjustment Act, as amended (7 U.S.C. 624), to review 
the quotas for wheat and milled wheat products provided for in item 


950.60 of Part 3 of the Appendix to the Tariff Schedules of the United 
States. The Commission on November 5, 1973, instituted the inves- 
tigation under subsection (d) to determine whether the annual im- 
port quotas on wheat and milled wheat products may be suspended 
without rendering or tending to render ineffective, or materially in- 
terfering with, the programs for wheat now conducted by the De- 
partment of Agriculture, or reducing substantially the amount of 
products processed in the United States from domestic wheat. 

The public hearing will be held in the Tariff Commission’s Hearing 
Room, Tariff Commission Building, 8th and E Streets, N.W., Wash- 
ington, D.C., beginning at 10 a.m., E.S.T., on January 7, 1974. All 
parties will be given opportunity to be present, to produce evidence, 
and to be heard at such hearing. Interested parties desiring to appear 
at the public hearing should notify the Secretary of the Tariff Com- 
mission, in writing, at its offices in Washington, D.C., not later than 
noon Wednesday, January 2, 1974. The notification should indicate the 
name, address, telephone number, and organization of the person 
filing the request, and the name and organization of the witnesses 
who will testify. 

Because of the limited time available, the Commission reserves the 
right to limit the time assigned to witnesses. Questioning of witnesses 
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will be limited to members of the Commission and officials of the 
Department of Agriculture. 

Written submissions. Interested parties may submit written state- 
ments of information and views, in lieu of their appearance at the 
public hearing, or they may supplement their oral testimony by writ- 
ten statements of any desired length. In order to be assured of con- 
sideration, all written statements should be submitted at the earliest 
practicable date, but not later than ten days after the conclusion of 
the public hearing. 

With respect to any of the aforementioned written submissions, 
interested parties should furnish a signed original and nineteen (19) 
true copies. Business data to be treated as business confidential shall 
be submitted on separate sheets, each clearly marked at the top “Busi- 
ness Confidential,” as provided for in section 201.6 of the Commis- 
sion’s Rules of Practice and Procedure. 

By order of the Commission: 

Kennetuo R. Mason, 
Secretary. 


Issued November 8, 1973. 


[TEA—W-220] 
WorKERS’ PETITION FOR A DETERMINATION UNDER SECTION 301(c) (2) oF THE TRADE 
EXPANSION Act or 1962 


Notice of investigation 


On the basis of a petition filed under section 301(a)(2) of the 
Trade Expansion Act of 1962, on behalf of the former workers of the 
Detroit, Michigan, plant of the Eaton Corporation, Detroit, Michigan, 
the United States Tariff commission, on December 18, 1973, instituted 
an investigation under section 301(c)(2) of the Act to determine 
whether, as a result in major part of concessions granted under trade 
agreements, articles like or directly competitive with automotive 
springs, clutch discs and rear deck lid torsion bars (of the types pro- 
vided for in items 652.84, 652.85, 652.88, 652.89, 692.27 and 692.28 of the 
Tariff Schedules of the United States) produced by said firm are be- 
ing imported into the United States in such increased quantities as to 
cause, or threaten to cause, the unemployment or underemployment 
of a significant number or proportion of the workers of such firm or 
an appropriate subdivision thereof. 

The optional public hearing afforded by law has not been requested 
by the petitioners. Any other party showing a proper interest in the 
subject matter of the investigation may request a hearing, provided 
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such request is filed within 10 days after the notice is published in the 
Federal Register. 

The petition in this case is available for inspection at the Office of 
the Secretary, United States Tariff Commission, 8th and E Streets, 
N.W., Washington, D.C., and at the New York City office of the Tariff 
Commission located in room 437 of the Customhouse. 

By order of the Commission : 


Kennetu R. Mason, 


Secretary. 
Issued December 26, 1973. 





Index 


US. Customs Service 


Foreign currencies; daily rates: T.D. No. 
Hong Kong dollar, for the period November 26 through 30, 1973 74-11 
Iran rial, for the period December 10 through 14, 1973 
Philippine peso, for the period December 10 through 14, 1973 
Singapore dollar, for the period December 10 through 14, 1973 
Thailand baht (tical), for the period December 10 through 14, 1973__._._ 74-11 


Court of Customs and Patent Appeals 


International Seaway Trading Corp. v. The United States: 
Footwear ; classification 


Customs Court 


Application for review filed ; beads, R.D. 11776 
Amended complaint, C.R.D. 73-37 


Complaint : 
Amended, C.R.D. 73-37 
Merchandise covered by; protest, merchandise within scope of, C.R.D. 73-37 
Congressional intent ; marble, C.D. 4493 
Construction : 
Presidential Proclamation No. 2888, C.D. 4493 
Rules of the U.S. Customs Court: 
Rule 4.7(b), C.R.D. 73-37 
Rule 4.7(e), C.R.D. 73-37 
Tariff Act of 1930: 
Par. 232(b), C.D. 4493 
Par. 232(d), C.D. 4498 


Dismissal by order of court; prosecute, failure to prosecute, C.R.D. 73-37 
Jurisdiction, motion to strike for lack of, C.R.D. 73-37 


Marble: 
Congressional intent, C.D. 4493 


Products; marble, wholly or partly manufactured into articles, C.D. 4493 
Slabs, C.D. 4493 


Wholly or partly manufactured into articles; marble products, C.D. 4493 
35 
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Motion : 
To dismiss for lack of jurisdiction, C.R.D. 73-37 
To strike complaint, C.R.D. 73-37 


Prosecute, failure to prosecute; dismissal by order of court, C.R.D. 73-37 


Protest, merchandise within scope of ; complaint, merchandise covered by, C.R.D. 
73-37 


Slabs marble, C.D. 4493 
Strike complaint, motion to, C.R.D. 73-37 


Tariff Commission Notices 


Cotton, cotton waste, and cotton products, certain : 
Notice of hearing; p. 29. 
Notice of investigation ; p. 28. 


Detroit, Michigan, plant of Eaton Corporation, Detroit, Michigan; workers’ peti- 
tion for a determination under the Trade Expansion Act of 1962; notice of 
investigation ; p. 33. 


Wheat and milled wheat products: 
Notice of hearings; p. 32. 
Notice of investigation ; p. 31. 
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